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ELECTORAL DISTRIBUTION REPEAL BILL 2001 
Second Reading 

Resumed from an earlier stage of the sitting. 
HON N.D. GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [5.41 pm]:  I was dealing with 
observations made by members who had spoken earlier in the second reading debate, and I think I was up to the 
observations of Hon Ray Halligan.  He mentioned a number of matters that were the subject of an election in 
1996.  I regret that we did not win the election in 1996.  Hon Murray Criddle referred to section 13 of the Act 
and issues relating to manner and form.  Again, I refer him to page 121 of the committee’s report.  The legal 
point will be considered elsewhere.  Hon Robin Chapple pointed out the different views expressed by the 
member for Pilbara over time.  He made observations about what had been said by the Commission on 
Government and referred to what the Clerk proposes to do about obtaining a declaratory judgment.   
The Leader of the Opposition delivered a very interesting speech.  I noted his support for government 
advertising, and I for one propose to give that appropriate consideration.  He may be disappointed with what I 
might do, but I will certainly give it appropriate consideration.  I note his view that there is a demand - I hope I 
am getting it right - for more country members and no demand for more city members.  I am pleased that, as a 
former Minister for Racing and Gaming, he evidenced his knowledge of racing by his use of the word “quinella” 
on at least two occasions.  He made reference to the committee’s report, in particular page 117, and again made 
reference to the matter of manner and form.  He discussed presidential voting powers and read an interesting 
passage from page 117 of the report.  He made reference to the views of Professor Craven and what he saw as 
the argument that would go to the Supreme Court.  He referred to his view about what should take place between 
the country and the city and made reference to the interesting concept of dummy voters, which of course is not 
part of the Bill.  With respect, he expressed his own political cynicism when he referred to blatant political 
advantage.  Hon Dee Margetts referred to the position of the Greens (WA), particularly that her party did not 
cross-trade on issues but dealt with Bills on their merits.  
I thank Hon Derrick Tomlinson for his interesting observations, particularly his reference to submissions on 
behalf of the Australian Labor Party in 1996 to the Commission on Government.  I note with interest that he 
failed to refer to the Liberal Party’s express view in 1996 that it supported one vote, one value. 
Hon Derrick Tomlinson:  Regrettably we are not in government otherwise I would have. 
Hon N.D. GRIFFITHS:  I remind members opposite that in 1996 the Liberal Party supported one vote, one 
value.  I thank Hon Simon O’Brien very much for expressing his view on law and procedure and in particular for 
occupying the crease for 37 minutes.  He was eight minutes short. 
Hon Simon O’Brien:  I can do better next time.  
Hon N.D. GRIFFITHS:  He should not bother.  He did very well and I have thanked him for his observations. 
Hon Bruce Donaldson began by referring to barbecue flashcards, the Westpac Banking Corporation - it is easy to 
tell that I was paying attention - Jihads and motherhood.  He was probably making the mother of all speeches 
when I think back on it.  It was a very interesting speech.  He was obviously chasing some press.  He quoted 
Anne Burns on three separate occasions.  I am surprised that I have not seen Hon Bruce Donaldson’s mother of 
all speeches quoted in the Press so far.  I am very disappointed in The West Australian for not dealing with that.  
Perhaps it will get around to it in due course.  I note with regret that Hon Bruce Donaldson engaged in the tired, 
repetitive argument about access and distance, without taking into account the fact that distance is not a problem 
in non-metropolitan urban areas and that great problems of access to members arise in electorates that contain 
large numbers of voters.  
Hon Barry House complained about the legislation and the election result.  I am surprised that his remarks did 
not rate a mention in the Press because he was quoting Liam Bartlett.  However, I am very pleased to see that he 
quoted a media release of the Minister for Electoral Affairs and referred to the history of the Legislative Council.  
He did not emphasise the very interesting point that this is the first Parliament in which the Australian Labor 
Party has had more members in the Legislative Council than the Liberal Party.  This is the first Parliament in 
which the President of the Legislative Council is a member of the Australian Labor Party.  Hon Barry House 
made a number of observations on issues that we have heard before, such as the referendum, party politics and 
matters of that kind.  
Hon Paddy Embry was the last speaker before I rose to respond in the second reading debate.  From what he 
said, Hon George Cash and Hon Peter Foss are clearly on his Christmas card list and that is appropriate.  I do not 
accept Hon Paddy Embry’s view that a lack of services to non-metropolitan Western Australia will follow from 
getting rid of the vote-weighting system.  The simple fact is that he and others opposite have complained about a 
lack of comparable services.  However, that exists under the vote-weighting regime.  It is incumbent upon 
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anyone who seeks to govern Western Australia properly to get appropriate resources to all parts of Western 
Australia and, insofar as it can be done, to ensure that people who live in the non-metropolitan area are not 
disadvantaged.  I do not consider the issue of vote weighting to be relevant to that point.   
I thank members opposite for their observations.  I regret that they are not minded to support the Bill.  I thank 
those members who have indicated that they propose to support the Bill. 
Question put and a division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon Jon Ford Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon G.T. Giffard Hon Christine Sharp Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Tom Stephens  
Hon Sue Ellery Hon Dee Margetts Hon Ken Travers  

Noes (13) 

Hon Alan Cadby Hon John Fischer Hon N F Moore Hon B.K. Donaldson 
(Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon M.J. Criddle Hon Barry House Hon W N Stretch  
Hon Paddy Embry Hon Robyn McSweeney Hon Derrick Tomlinson  

            

Pairs 

 Hon Adele Farina Hon Frank Hough 
 Hon Ljiljanna Ravlich Hon B.M. Scott 
 Hon Louise Pratt Hon Ray Halligan 

Question thus passed. 
Bill read a second time. 

Point of Order 
Hon PETER FOSS:  I refer you, Mr President, to the fact that this Bill amends the Electoral Distribution Act and 
in particular to the fact that although we are supposedly repealing the Electoral Distribution Act, it is continued 
in clause 5.  Therefore, I submit that this Bill is caught by section 13 of that Act and should require an absolute 
majority, which it has not achieved.  I ask you to rule in that manner and for the Bill to be declared defeated. 

President’s Ruling 
The PRESIDENT:  I make a ruling consistent with my previous ruling.  I note that section 13 of the Electoral 
Distribution Act 1947 states -  

It shall not be lawful to present to the Governor for Her Majesty’s assent any Bill to amend this Act, 
unless the second and third readings of such Bill shall have been passed with the concurrence of an 
absolute majority of the whole number of the members for the time being of the Legislative Council and 
the Legislative Assembly respectively. 

I indicated to the House on 4 December that section 13 does not require that a Bill not proceed beyond the 
second reading or even the third reading if it does not receive an absolute majority.  It simply states that it is not 
lawful to present the same to the Governor.  I commented at that stage that this has been catered for by the 
course of action outlined by the Clerk and presented to the House in the statement of 28 November. 
Hon PETER FOSS:  Mr President, the fact is that you are not ruling that it is in or out of order; you are ruling it 
is not a matter for you to determine.  Is that correct? 
The PRESIDENT:  I am ruling that it is not a matter for me to intervene on at the second or third reading stage, 
and that the matter of law in respect of section 13 will be determined by the Supreme Court.   

Sitting suspended from 5.57 to 7.30 pm 
Committee 

The Deputy Chairman of Committees (Hon Simon O’Brien) in the Chair; Hon N.D. Griffiths (Minister for 
Racing and Gaming) in charge of the Bill. 
Clause 1:  Short title - 
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Hon PETER FOSS:  This Bill will repeal the provisions relating to the boundary commissioners and the regular 
redistribution of boundaries.  Interim boundaries will be left in place until the next general election, but will not 
be included in the next general election.  Is it the Government’s intention to introduce legislation that will set 
boundaries in the future in the manner in which Parliament used to, or, is it the Government’s intention to 
introduce legislation that will deal with it in a permanent manner prior to the next general election? 
Hon N.D. GRIFFITHS:  Yes, with respect to the assertion; and with respect to the two alternatives proposed, the 
latter. 
Hon PETER FOSS:  Will the minister tell us what type of proposal he intends putting forward for a permanent 
solution, now that he has abolished boundary commissioners and the regular reassessment of boundaries? 
Hon N.D. GRIFFITHS:  That will be the subject of other legislation.  However, there will be boundary 
commissioners and we will not go back to the 1923 scenario to which the honourable member referred at another 
stage of this Bill.  
Hon PETER FOSS:  Does the minister intend to keep to the present scheme but utilise different legislation? 
Hon N.D. GRIFFITHS:  The substance of the current system will be the subject of other legislative 
arrangements.  
Hon PETER FOSS:  The minister must realise that the Parliament is being asked to abolish a system that has 
worked well since 1947 and that is preferable to the system prior to 1947.  Before agreeing to the method by 
which that is done, it would be reassuring to have some idea of the nature of the replacement proposal once this 
legislation is passed. 
Hon N.D. GRIFFITHS:  It is the Government’s intention that the essential ingredients will remain the same, as 
the honourable member well knows. 
Hon PETER FOSS:  As a consequence of this legislation, can we expect legislation along the lines of the 
Electoral Amendment Bill 2001?   
Hon N.D. GRIFFITHS:  The Government intends that the system will operate in essentially the same way that it 
does now.   
Clause put and a division taken with the following result -  

Ayes (14) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon G.T. Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon N.D. Griffiths Hon Christine Sharp  
Hon Adele Farina Hon Dee Margetts Hon Tom Stephens  

Noes (13) 

Hon Alan Cadby Hon John Fischer Hon N F Moore Hon B.K. Donaldson 
(Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon M.J. Criddle Hon Barry House Hon W N Stretch  
Hon Paddy Embry Hon Robyn McSweeney Hon Derrick Tomlinson  

            

Pairs 

 Hon Ken Travers Hon Frank Hough 
 Hon Louise Pratt Hon B.M. Scott 
 Hon Kate Doust Hon Ray Halligan 
Clause thus passed.   
Clause 2:  Commencement -  
Hon GEORGE CASH:  This clause states -  

This Act comes into operation on the day on which it receives the Royal Assent. 

Why has the Government chosen royal assent as the day on which this Bill shall come into operation?  The 
minister will be aware that recently the Parliament passed the Electoral Amendment Bill 2001.  That Bill shall 
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come into operation on the day fixed by proclamation.  Given that a number of options are available to the 
Government, what is the reason for the proposal that is contained in this clause?  

Hon N.D. GRIFFITHS:  I thank the member for the question.  This will give the procedure certainty.  There is no 
reason for it to be delayed.  The member will note the other processes that are taking place.  Many Bills come 
into operation by virtue of receiving royal assent as distinct from by way of proclamation.  It is a quite 
commonplace.  It is not subject to regulation or anything like that. 

Hon GEORGE CASH:  Is it intended to present the Electoral Distribution Repeal Bill to the Governor for royal 
assent prior to submitting the Electoral Amendment Bill to the Governor for royal assent? 
Hon N.D. GRIFFITHS:  The member referred to another Bill.  We are dealing with this Bill.  My understanding 
of the procedure is that this is a matter not for the Government as such but for the Clerk of the Parliaments.  The 
Executive plays a role as a post office box in physically providing a seal or some other paraphernalia for the 
matter to get into the hands of the Governor.  It is not really a matter for the Government.   
Hon PETER FOSS:  I move -  

Page 2, lines 2 and 3 - To delete “on which it receives the Royal Assent” and insert instead - 

the Electoral Amendment Act 2001 comes into effect 
This amendment is similar to the amendment on the supplementary notice paper.  It proposes to delete the same 
words - namely, “on the day on which it receives the Royal Assent” - but the words to be substituted are now “on 
the day the Electoral Amendment Act 2001 comes into effect”.  The reason we need this amendment is as 
follows.  It is clear from the discussion on the short title that this process is a charade.  The clear intent of the 
Government is to replace the current electoral system with the system that is contained in the Electoral 
Amendment Bill 2001.  Were it not for the Government’s determination to enter into this charade, we would 
have one Bill that amended the Electoral Act and that repealed consequentially the Electoral Distribution Act, or 
so much of it as was necessary.  Alternatively, were it not for this charade, we would probably just amend the 
Electoral Distribution Act.   

This charade carries with it a risk, as I have drawn to members’ attention previously.  That risk is that once we 
have repealed the Electoral Distribution Act, we will have no scheme of electoral distribution.  We will have an 
interim scheme for by-elections until the next general election - whenever that might be.  We are assuming that 
this Government will go for four years.  I do not know whether I would draw that conclusion with this 
Government.  However, let us give the Government the benefit of the doubt that it will go four years.  We are 
taking an enormous risk by allowing that there be no system at all once the next general election comes along, 
unless the process of deciding about the Electoral Amendment Bill is finalised.  The minister has just advised 
that the Government has nothing to do with the presentation of this Bill for assent.  It will not be up to the 
minister whether the Bill is presented to the Governor; it will be up to the Clerk of the Parliaments.  The Clerk of 
the Parliaments may form the view that this Bill can be presented for the royal assent and it will repeal the 
present system, while the other Bill will be tied up in proceedings before the court.   

I have heard suggestions that the Government wishes to raise questions about the nature of section 13 of the 
Electoral Distribution Act and whether it is a protected manner and form clause.  If that happens, it is just as 
likely that we will end up in the High Court and three years from now we could have no electoral system 
whatsoever.  If this Government continues with deals as shonky as this, if it continues to behave as though it 
were a tax lawyer trying to avoid paying tax, we run the risk that it might even be dismissed before its four-year 
term is up.  If this matter goes to the High Court, I would not expect to hear about it for another three years.  We 
may be able to persuade the Supreme Court of Western Australia to be reasonably speedy about it, and we may 
even be able to persuade the High Court to be speedy about it.  However, even if the High Court dealt with it 
speedily, that could well take another three years.  The Clerk, whom nobody in this Parliament controls, may 
form the view that he can present this Bill and off he will go.  On the other hand, we have already heard from the 
Clerk that he will not present the other Bill until it has been to the Supreme Court.  We may be without any form 
of electoral law until the next general election - whenever that might be.  We might even have the strange 
situation, which could be interesting, in which a general election for the Legislative Assembly is held at a 
different time from that of the Legislative Council.  If the Government were dismissed, the Legislative Assembly 
would go to an election, but not the Legislative Council.  The Council and the Assembly have general elections 
at the same time only if the Assembly election day is within 12 months of the expiry date of the Council.  Where 
shall we be then?   

We are now starting to hear about the ludicrously dangerous possibilities that could arise as a result of this 
nonsense, and we should make sure that there is no problem.  If this Bill does not come into effect until the 
Electoral Amendment Bill comes into effect, that will be fine.  However, we cannot allow the possibility of the 
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two being separate.  The only reason the Government insists that they be separate is that it wants this shonky 
deal to stay in place.  That is clear from the way the minister answered the questions on the first clause.  We all 
know what the minister was referring to.  I asked those questions but we know that the minister will bring into 
the Parliament the amendment Bill to replace it.  In fact, he is doing both together; we know that.  We are 
playing a pretend game in which we cannot mention the “A” word; we cannot mention the other Bill because we 
cannot mention the war!  The reality of the matter is that this is one set of legislation and the only way to keep 
the two together is to make this Bill dependent on the other one coming into operation.  That is what we would 
normally do.  To the extent that there was not an implied repeal in the Electoral Amendment Bill, there will be 
an express repeal when it is brought fully into effect.  Hey-presto - simple! 

Making this Bill dependent on the other Bill, if it is a valid Act, does not prevent the other Bill from taking 
effect.  It means that it will operate to amend or repeal to the extent that it is able to.  When the other Bill comes 
into effect, it also will come into effect instantly.  We will at least know that we have two pieces of legislation so 
that we are not left with the ludicrous situation we are in now of pretending that we have abolished the electoral 
distribution commissioners and abolished the idea of regular boundary redrawing.  We have just agreed as a 
Committee of the Whole on this Bill to redraw the boundaries every four years.  Why are we, therefore, passing 
a Bill that gets rid of a redrawing of the boundaries?  We know that another Bill is not only waiting in the wings 
but also was passed first. 
Hon George Cash:  It passed this House. 
Hon PETER FOSS:  It passed this House and came back on a message.  We are all pretending that we do not 
know about the other Bill.  When have members ever seen legislation passed like this?  When there are two bits 
of legislation, one is always made dependent on the coming into operation of the other.  Why have we not done 
that this time?  We are trying to pretend that the other Bill does not exist.  Let us stop the nonsense.  Let us stop 
hazarding the certainty of the law in Western Australia.  Let us stop the pretence.  Let us try to put the two Bills 
together, ensure that we are not left with a gap in our law and do what we should have been doing all along and 
make this Bill - or Act when it becomes law - dependent on its operation on the Electoral Amendment Bill 
coming into operation.  There will then be no risk of running with this nonsense.  This Government is behaving 
incredibly irresponsibly by not having done that in the first instance.  It would have done it in every situation that 
I can think of.  This is the first time I have seen such nonsense.  This Bill is nothing more than tax evasion.  It is 
disgraceful that the Government is asking the Opposition to go along with it.  This amendment should have the 
support of all sensible members in the House. 
Hon N.D. GRIFFITHS:  The amendment is opposed.  This Bill is separate to the Bill referred to in the 
amendment.  It is proposed that this Bill will come into operation when it receives royal assent.  The other Bill 
referred to by the member is a separate Bill and is due to come into operation, if I recall correctly, upon 
proclamation.  Every Bill in this House stands on its own.  Hon George Cash used those very words not too long 
ago - “every Bill in this House stands on its own”. 
Hon George Cash:  Unless they form part of a contrived scheme. 
Hon N.D. GRIFFITHS:  This Bill stands on its own.  What Hon Peter Foss seeks to do would undermine that.  
He made a number of observations on which I shall comment.  I disagree with the charade description; that 
should come as no surprise to him.  There is no risk at all.  We are more than three years away from the next 
election.  No responsible Government or Opposition - is the member suggesting that the Opposition is not 
responsible - would allow a situation to come to pass in which there was no system in operation well before a 
general election was to take place.  It is always open to this Parliament to deal with the matter.  It is 
inconceivable that a party - a litigant - would cause the matter to end in the High Court.  If this Bill, or any other 
Bill, were the subject of litigation about the constitutionality of the electoral system of Western Australia, it is 
inconceivable that the High Court would not ensure that the matter was dealt with expeditiously.  The member 
should have a bit of faith in the system. 
Hon PETER FOSS:  The wording of my amendment is to delete “on the day on which it receives the Royal 
Assent” and insert “on the day the Electoral Amendment Act 2001 comes into effect”.   
The minister talks about a responsible Opposition.  He is supposing that a responsible Opposition would pass 
legislation to fix a problem that an irresponsible Government created.  The Government has the capacity, with 
the use of four words, to avoid the problem altogether.  It will never be a problem.  The Government says that it 
expects a responsible Opposition to fix the legislation that it was not responsible for bringing into the Parliament 
in the first place.  The Government is a bit more optimistic about the High Court than I am.  The High Court may 
take the view that if the Government were stupid enough to get itself into this state, it should stupidly get itself 
out of it.  What would happen if the Government were dismissed?  If it continues to behave like this, there is a 
good chance it will be dismissed.  This is the sort of thing that saw Premier Lang dismissed.  Premier Lang had 
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the brilliant idea of instructing all money to be paid to Treasury’s coffers and not the banks.  This situation 
appears similar to me: the law can be ignored when it suits the Government.  When the Government is prepared 
to be responsible, it can call upon a responsible Opposition.  The Opposition is being responsible right now!  It 
foresees the problem right now!  It is being responsible right now!  It calls upon the Government to be 
responsible right now because if the Government comes along in three years and tells the Opposition to fix up its 
problem and be responsible, the Opposition may tell it, under those circumstances, how it expects the 
Government to fix it.  The Government will not get a lot of cooperation from the Opposition because it has told 
it what it can do, right now, to avoid any possibility whatsoever of this problem.  I ask the Greens (WA) to think 
seriously about this because it has no investment in this shonky deal.  I do not think the Greens want to be 
associated with a tax evasion scheme.  I would hate to think that the Greens believed it proper to do things in this 
way.  I have heard the Greens speak a number of times in this Chamber about the proper way to do things.  I 
would have thought that the Greens wanted to dot the i’s and cross the t’s.  This is the only responsible way to 
deal with this Bill and we have a real possibility to do that.  The minister has admitted that he cannot control the 
Clerk and that it is not a matter for him to decide, but for the Clerk to decide.  We have only an undertaking from 
the Clerk regarding the first of the Bills - the one that has already passed through this Parliament.  We have 
heard nonsense from the minister that, in time, some form of amendment will be brought into the Parliament.  
We know one has already gone through.  Why will he not put the two together?   
I will supply the answer myself, if the Government is incapable of replying.  The Government thinks it will 
cause a legal problem, and upset its shonky deal.  It will have to do a lot better than that if it wants to make this 
stick.  It must produce much better arguments than it has to date.  I know that other arguments suggest the 
Government is not bound by section 13 of the Electoral Distribution Act.  That can be tried, but the Government 
cannot have too much faith in it, otherwise it would put the two together, go off to court and argue that section 
13 is not relevant.  Not much credence can be given to that argument, but if the Government thinks it can get 
around the problem by the other method, it is wrong.  It is quite clear that clause 5 of this Bill continues the 
Electoral Distribution Act.  Perhaps clause 5 will be defeated. 
I remind the Government that it confidently predicted that the two pieces of legislation would pass, and we 
would all do as we were told.  However, it has not gone the way the Government predicted.  Little things have 
gone wrong along the way - the Clerk has gone to the Supreme Court, and for all the Government knows, it will 
end up in the High Court.  There have been arguments about the order in which the legislation will go through.  
There is always another argument about how the Government might be able to save the legislation.  However, 
just as happened under the Burke, Dowding and Lawrence Governments, the more the Government came up 
with tricky little things that nobody believed in and the more it weaved its little web to get out of trouble, the 
more it dug itself in.  If the Government has half an ounce of brain and half an ounce of caution, it will accept 
this amendment, because if it does not, it is behaving in a hugely irresponsible manner.  The Government has the 
cheek to ask the Opposition to be responsible, when the Government has stuffed it up.  How can it ask the 
Opposition to be responsible for the Government’s mistakes, machinations and shonky deals, when the 
Government has the opportunity to put it all beyond doubt, and to make certain that this legislation does not run 
the risk of being on its own, with the Electoral Amendment Bill stuck somewhere in the courts forever? 

A general election will be looming sooner rather than later, because the Government will be sacked by the 
Governor.  The Government is lining up to be sacked, and if there was ever a Governor with the nous and the 
legal understanding to do it, it is the present one.  He has a legal understanding and a constitutional position 
which beats that of most lawyers and constitutional academics.  He has an understanding of strategy.  I suggest 
that the Government adopt this small amendment, which will make little difference to its argument - the 
Government has mainly been putting up a nonsense argument - and it will prevent the Parliament from being 
exposed to very clear risks.  
Hon PADDY EMBRY:  If, under this arrangement, the worst comes to the worst, and an election cannot be 
called, how will that affect the composition of the Legislative Council if a member dies?  A member on this side 
of the House might die of a heart attack; a member on the other side of the House might die of AIDS, or 
something else, or the other way around.  Whatever the cause, if a member dies, is there a provision under this 
proposed arrangement to hold a by-election?  
Hon N.D. GRIFFITHS:  The member is referring to clause 5, which will be dealt with in due course.  
Hon Paddy Embry:  Does clause 5 deal with the matter?  
Hon N.D. GRIFFITHS:  Yes.   
Amendment put and a division taken with the following result -  

Ayes (13) 
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Hon Alan Cadby Hon John Fischer Hon N.F. Moore Hon B.K. Donaldson (Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon M.J. Criddle Hon Barry House Hon W.N. Stretch  
Hon Paddy Embry Hon Robyn McSweeney Hon Derrick Tomlinson  

Noes (14) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon G.T. Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon N.D. Griffiths Hon Christine Sharp  
Hon Adele Farina Hon Dee Margetts Hon Tom Stephens  

            

Pairs 

 Hon Frank Hough Hon Ken Travers 
 Hon B.M. Scott Hon Louise Pratt 
 Hon Ray Halligan Hon Kate Doust 

Amendment thus negatived. 
Hon GEORGE CASH:  I earlier asked the minister why the Electoral Distribution Repeal Bill 2001 states “This 
Act comes into operation on the day on which it receives the Royal Assent”, whereas the Electoral Amendment 
Bill, which this place passed the other day, states “This Act comes into operation on a day fixed by 
proclamation.”  The minister indicated that the Government saw these Bills as separate items of legislation, and 
that the timing for taking either of these Bills to the Governor for royal assent is determined by the Clerk of the 
Parliaments, not the Government.  If I have misconstrued what the minister said, I would be pleased if he would 
restate his position. 

Hon N.D. Griffiths:  The Government does not have a role in that; it is the responsibility of the Clerk of the 
Parliaments.  That is my understanding.  

Hon GEORGE CASH:  That is my understanding also.  I assume that is why the Clerk of the Parliaments wrote 
to the President.  I refer to his letter of Wednesday, 28 November 2001.  In part, the Clerk of the Parliaments 
wrote -  

I therefore advise you and through you, the Legislative Council, that should the repeal bill pass the 
Council without an absolute majority at second and third readings, I will seek a declaratory judgment in 
the Supreme Court on 2 questions.  The first will seek an interpretation of section 13 and its application 
(if any) to either or both bills.  The second will ask the Court to decide whether, apart from, or in 
concert with, section 13, any other law imposes conditions which must be complied with in passing 
either or both bills.  

If the Government has no control over when these Bills are presented to the Governor for royal assent, why did 
the Government decide that the Electoral Distribution Repeal Bill 2001 should come into operation when it 
receives the royal assent, when, in comparison, the other Bill will come into operation on a day fixed by 
proclamation?  The Government had the Bills drafted.  There must have been some reasoning behind its drafting 
instructions.  I am interested in finding out what those reasons are. 

Hon N.D. GRIFFITHS:  I am dealing with a Bill, and I have given the answer in respect of the Bill with which 
we are dealing. 

Hon George Cash:  Could you give it again so that I - 

Hon N.D. GRIFFITHS:  The answer I gave previously was along the lines that it is commonplace.  Nothing else 
need be done with the Bill.  It is not a matter, as is the case with many Bills - not all Bills - that regulations may 
need to be framed.  In some cases, we know that it is necessary to consult with the community so that people are 
informed of and educated about what will occur.  That is often the case with Bills dealt with by way of 
proclamation.  That is not the case with this Bill.  It is considered to be a straightforward Bill.  I note the 
procedure that the Clerk has said he will take up. 

Hon GEORGE CASH:  Because the minister does not want to utter these words himself, it seems to me that he is 
being rather cute with the House in his response by using the words that he does.  Although the Electoral 
Amendment Bill 2001 and the Electoral Distribution Repeal Bill 2001 are different pieces of legislation, whether 
or not the minister likes it, without question they are interrelated pieces of legislation.  The issues raised in the 
Electoral Amendment Bill 2001 could quite easily have been included in the Electoral Distribution Act 1947.  
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We still do not have a realistic answer from the minister as to why that course of action was not followed.  Even 
though the minister, for reasons of his own, wants to talk about only one Bill at a time - that is, when it is 
convenient to do so - members on this side of the House are entitled to have formed the view that a scheme of 
arrangement is in place.  It is a contrived scheme of arrangement, and it is designed to defeat or avoid the manner 
and form provisions set out in the Electoral Distribution Act 1947, and such other manner and form provisions 
that may exist as a result of other legislation.  

Members on this side could spend the next week arguing with the minister about this clause.  I assume that the 
minister, because of his riding instructions, will maintain his position.  I do not see any great value in debating 
this issue at length, because the bottom line is that it will now be referred to the Supreme Court and the question 
of law in respect of manner and form will be answered within that forum.  The legislation’s referral to the 
Supreme Court is one thing this side of the House has achieved.   

I reiterate: the minister’s refusal to answer the questions put to him confirms that he does not want to 
acknowledge the scheme of arrangement that most members readily accept is inherent in both pieces of 
legislation.  

Clause put and passed. 

Clause 3:  Electoral Distribution Act 1947 repealed - 
Hon GEORGE CASH:  This is a very short clause.  It states - 

The Electoral Distribution Act 1947 is repealed.   

This clause gives effect to the object of this Bill.  I have already referred to the contrived scheme and the scheme 
of arrangement.  The Liberal Party opposes this Bill for the many reasons stated.  Members on this side have said 
on numerous occasions that section 13 of the Electoral Distribution Act, section 6 of the Australia Act 1986 and 
such other statutory provisions that might exist are a hurdle that the Government must clear if it is to achieve its 
objective.  That hurdle is set at requiring an absolute majority at the second and third readings in both Houses for 
the passage of any amendment to the Electoral Distribution Act.  We have argued at length that we believe - 
regardless of whether the Government admits it - that, at the very least, the legislation contains an implied 
amendment to the Electoral Distribution Act.  As I said, the only salvation that we have is the Clerk of the 
Parliaments’ written advice that he intends to seek a declaration of the Supreme Court on the question of law.   

Many people have views on manner and form provisions.  It is fair to say that few have written on the issue 
because the questions often relate to parliamentary practice and procedure, which, of course, is a matter for the 
House.  However, as a House of Parliament, we acknowledge that the interpretation of law is a question for the 
courts.  Learned academic, Associate Professor Gerard Carney of Bond University - formerly of the Queensland 
University of Technology - has written on the subject of manner and form.  I congratulate him on his writings on 
this very important area of law.  I agree with and support most of what he has written.  I have attempted for some 
time to convince this House of the importance of looking at the question of manner and form as it applies to both 
the Electoral Distribution Repeal Bill 2001 and the Electoral Amendment Bill 2001.  I have taken the 
opportunity of embracing, and indeed adopting, the words of Associate Professor Dr Gerard Carney on the need 
to recognise the manner and form provisions, in an attempt to encourage this House to look beyond the simplistic 
proposition that all one has to do in these instances is to interpret the word “amendment” as compared with the 
word “repeal” and one has the answer.  It is a much more complicated issue that needs to be addressed.  Over a 
period the Government has recognised that the question of manner and form needs to be addressed in a proper 
way.  I continue to maintain that all relevant manner and form provisions and requirements must be observed by 
a Parliament.  If they are not observed, the resulting legislation will certainly not be valid. 

The Government states that a repeal is a repeal; in fact, I think the minister said that a repeal is a repeal is a 
repeal.  I disagree.  A repeal in itself can imply an amendment to other legislation.  Without question that has 
occurred in this instance.  The next stop for this legislation, should it pass without amendment through the third 
reading in this House, will be the Supreme Court.  I will be very interested to see just what the Supreme Court 
thinks of the various issues that have been raised throughout this debate. 

This is probably the time for me to emphasise again to the Government that although the Clerk, of his own 
volition, has decided that he wants the question to the demand expressed in section 13 of the Electoral 
Distribution Act 1947 answered by the court, it is critical that the Government provide the necessary funding to 
ensure that the Supreme Court hears all sides of the argument.  No doubt the Clerk will be represented by his 
own counsel.  I believe it is an absolute obligation on the Government to ensure that the Supreme Court hears all 
sides of the argument, because members on this side of the Chamber have consistently said that first we want the 
Supreme Court to consider the question of law.  We have also said that once that is done, we will accept the 
decision of the Supreme Court, or such other court that might become involved, and get on with the job.  It has 
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always surprised me - in fact amazed me - that the Government has fought so strongly to avoid having this 
legislation tested by the Supreme Court before being presented to the Governor for royal assent.  It would satisfy 
me to know that the Supreme Court has been brought into the issue and that the country people of Western 
Australia, whose electoral rights are being taken away, will at least have the benefit of the Supreme Court 
considering the various questions that need to be raised. 

Hon N.D. GRIFFITHS:  As a matter of record, I agree that the member and his colleagues have argued the 
matter at length and that they have put the matter forcibly from their point of view.  I acknowledge that they 
have done so and note that the matters have been well canvassed. 

Hon M.J. CRIDDLE:  I put on record once again that this legislation is being used as a means to get around 
section 13.  I am disappointed that we have got to this stage without its being tested.  People in the community 
feel that means are being used here that could have been avoided.  We did not need to get to the completion of 
the Bill before those means are tested in the Supreme Court.  There has been a lot of legal argument tonight, but 
it is very disappointing to a person who does not understand this provision that we must go through this legal 
argument to put in place a law about which there is some doubt.  I have very severe misgivings about going 
through a process in this manner.  

Hon PETER FOSS:  Is it intended by this clause that section 13 of the Electoral Distribution Act be repealed?  

Hon N.D. GRIFFITHS:  It is the intent of this clause that the whole Act be repealed.  I note that the Act has 13 
sections.  The intent is that the whole Act be repealed.  That is what the words say and they mean exactly that.  

Hon N.F. MOORE:  Again, will the minister respond to the point put by Hon George Cash about the 
forthcoming Supreme Court consideration of this matter?  Hon George Cash very clearly explained the reasons 
that both sides of the argument need to be represented.  Has the Government considered the proposal that some 
funds be made available to enable the side that argues that this is invalid to be heard by the Supreme Court?  As 
we have heard, the Clerk will be represented.  I have no doubt that the Government will be represented at 
government expense.  Will the argument that is being put by this side of the House be represented also at 
government expense?  

Hon N.D. GRIFFITHS:  That is a matter for the Minister for Electoral Affairs and the Government.  I am not in a 
position to say.  

Hon PETER FOSS:  Does the minister know whether the Government has considered being represented?  
Hon N.D. GRIFFITHS:  Not to my personal knowledge, no.  

Hon PETER FOSS:  Does the minister know by hearsay whether the Government is thinking of being 
represented?  

Hon N.D. GRIFFITHS:  That is a matter for the Minister for Electoral Affairs.  I am handling the Bill. 
Hon Peter Foss:  You are representing him. 
Hon N.D. GRIFFITHS:  I am handling this Bill.  The member is raising questions about another matter to do 
with a process that the Clerk is putting in place.  It is a matter for the Government to consider and form a view at 
the appropriate time.  

Hon PETER FOSS:  I remind the minister of a couple of things: first, the Clerk is going to the Supreme Court 
because of the machinations of the Government in bringing the legislation before the Parliament in the way that 
it has.  I am sure that it is not suggesting that it has no responsibility or at least has made no contribution to the 
fact that this is going to the Supreme Court.  Surely the minister must know that it is not unconnected to the 
actions of the Government in bringing this Bill before the House in this form which has led to this problem.  The 
minister comes in here as the minister representing the Minister for Electoral Affairs and the one thing he does 
not seem to know is what I would have thought he should know.  What has he been doing since the Clerk 
indicated that he would go to the Supreme Court on this Bill?  Has he been blocking his ears to all discussion on 
the point?  Did it not occur to the minister that we might like to know what is going to happen?  Did he not think 
that what he was going to do might be germane to this House in deciding what to put in the Bill and what not to 
put in the Bill?  It seems to me that the minister must have incredible blinkers on if he has not at least asked the 
Minister for Electoral Affairs whether he is thinking of going along.  In fact, even I have heard it; I just thought 
that the minister might have heard it.  I thought he might be able to give me some confirmation.  I have heard 
that the Minister for Electoral Affairs intends to intervene.  I thought the Minister for Electoral Affairs, who is 
the Attorney General, would intervene.  He would be stupid if he did not intervene.  I cannot imagine that the 
minister representing him in this place and a member of Cabinet has not been the slightest bit stirred by curiosity 
to ask whether the Minister for Electoral Affairs will intervene.  Has he, under any circumstances, had the 
slightest inkling that the Minister for Electoral Affairs may intervene?  If so, can the minister give us that 



Extract from Hansard 
[COUNCIL - Tuesday, 18 December 2001] 

 p7263b-7280a 
Hon Nick Griffiths; Hon Peter Foss; President; Hon George Cash; Hon Paddy Embry; Hon Murray Criddle; Hon 

Norman Moore; Deputy Chairman 

 [10] 

information?  Surely the advisers are somehow privy to that information.  Surely they at least know what the 
Minister for Electoral Affairs intends to do.  The Minister for Racing and Gaming may wish to have a quiet 
whisper to his advisers so that we can find out whether the Minister for Electoral Affairs intends to be 
represented when the Bill is taken to the Full Court.  

Hon N.D. GRIFFITHS:  The Bill has not passed the House yet.  Consideration of this issue is premature.  It will 
be dealt with at the appropriate time.  We can all make assumptions.  Hon Peter Foss has made assumptions.  We 
will see what happens. 

Hon PETER FOSS:  This is bizarre.  I have never known any legislation to pass this Parliament without a 
minister not being prepared to tell us what he thinks will happen to it.  That is fundamental information that we 
find out in Committee.  What is the point of finding out after a Bill has passed through Committee that we 
should have added more clauses?  That will be too late.  The minister in this place is suggesting that we can think 
about it once it has passed the third reading stage.  That is a very good idea!  This concept could really take off!  
We could bring Bills before this House and close our eyes to anything that might happen, think about nothing 
that might occur after the legislation has passed, wait until it has passed the third reading stage and then say, 
“Oh, is that what was going to happen?  Perhaps we should have done something about it.”  Is the minister 
telling me the Government has not thought of what it will do and is waiting to see whether it will pass the third 
reading before deciding what it will do?  What sort of idiots do members opposite think we are?  Do they really 
think that is not deceiving the Legislative Council?  Are they being honest with us?  Not only has the 
Government introduced a shonky piece of legislation, but also it is prepared to behave like a blooming - I should 
be careful what I say - horse thief in the way it is denying the Chamber information about what it will do.  

I bet the matter has been discussed in Cabinet and the Minister for Racing and Gaming knows exactly what the 
Minister for Electoral Affairs will do.  However, he is not prepared to tell us.  How honest is that?  The minister 
in this places knows that the Australian Labor Party has one more vote than the Opposition, but does that mean 
he must behave like a complete pig and not be prepared to treat us like human beings, let alone members of this 
Legislature?  We are entitled to ask these questions and if the minister knows the answer, he is supposed to give 
it to us. 

Hon George Cash:  I remember 10 years ago a particular minister who was Leader of the House seemed to be 
always out of the Chamber or in the corridor when matters of significant legal substance were discussed.  He 
claimed that he was never there when the questionable decisions were made. 

Hon Peter Foss:  He was always somewhere else.  I can remember that, and we could not hear. 

Hon Derrick Tomlinson:  Like Carmen Lawrence, I do not remember that. 

Hon PETER FOSS:  No; it is due to stress.  I cannot believe that Cabinet has not considered this matter.  I cannot 
believe that the minister representing the Attorney General is so ill prepared that he has not asked the most basic 
question that any minister with any sense of responsibility would ask.  Of all ministers, I cannot believe that of 
Hon Nick Griffiths, who is very cautious in these matters and who takes his responsibilities seriously.  I cannot 
believe that he would be so lackadaisical and careless of his duty that he would come into this Chamber not fully 
informed.  I believe the matter has been considered in Cabinet and he knows what the Attorney General intends 
to do.  I believe he has worked out at least a ballpark figure of what it will cost.  I cannot believe that the matter 
would come up in Cabinet and that someone would not ask what it would all cost. 

Hon Bill Stretch interjected. 

Hon PETER FOSS:  It is likely that the Government knows who counsel will be.  It is also likely that someone 
has already done some preparatory work.  I am convinced of that.  Come off it!   

Hon George Cash:  Ask the question. 

Hon PETER FOSS:  Has anybody done any preparatory work in the belief that a case will come up, or is the 
Government just sitting here in the belief that it will not have to go down to the courthouse at all?  Does the 
Government know something that we do not? 

Hon Derrick Tomlinson:  Perhaps it is going to withdraw the Bill. 

Hon PETER FOSS:  That could be it.  All sorts of things are possible, but I thought that any lawyer worth his 
salt, any minister worth his salt, or any minister who is a lawyer who is worth his salt, would have found out.  If 
the Minister for Racing and Gaming has not found out, he is not worth anything.  If he has found out, it is about 
time he started giving some answers in this House.  I will remember this, because I intend to be around for a bit 
longer.  I intend to be around when we are sitting on the Treasury bench.  I will remember everything that the 
minister has done and I will make sure that, like a little puppy dog, he will have his nose rubbed in it.  It is about 
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time that he showed a bit of responsibility and came clean.  What will the Government do?  Will it be 
represented?  Will it put its case?  Has it made any estimate about what it will cost and, if so, what is that 
estimate? 

Hon N.D. GRIFFITHS:  The Government will form a view at the appropriate time.  I have already said that.  
Hon Peter Foss raised the question of preparatory work.  My observation to the committee is that the Solicitor 
General has given advice. 

Hon M.J. CRIDDLE:  This goes a little deeper than getting the Government to fund it, which is essential.  The 
President made a few observations.  He has always made the observation that the Supreme Court and not he 
would make the decision.  The need for balance means that when this issue goes to the Supreme Court, both 
sides of the argument must be argued fairly.  Therefore, the real challenge to the balance in the House and the 
way in which decisions are made in the future is to ensure that we get a fair result based on the fact that both 
sides of the argument are put to the Supreme Court and perhaps to the High Court.  For that reason, we need a 
fair-minded and balanced approach to the funding of these issues. 

Hon GEORGE CASH:  Will the minister advise the House whether he believes that the Supreme Court or any 
court that hears this matter is entitled to be properly informed on the various issues that should be raised? 

Hon N.D. GRIFFITHS:  These are not matters of my belief.  I am sure Hon George Cash has a view about how 
the courts will behave.  My beliefs are neither here nor there.  In terms of the Government’s role in the process, 
that is a matter for the Government to decide on at the appropriate time. 

Hon GEORGE CASH:  Does the minister intend to put hurdles in the road of the Supreme Court or any other 
court that hears the various issues that need to be raised?  A situation appears to be developing in which, by not 
answering questions, the minister is acknowledging that he does not want the courts to hear all the issues that 
should properly be heard by the court so that it can make an informed decision. 

Hon N.D. GRIFFITHS:  I was asked whether I had any intention of putting up hurdles; I have no intention of 
doing that.  The issue is a matter for the Government and for the responsible minister, and it was always thus. 

Hon PETER FOSS:  I would like to read something to the minister -  

Ministers have significant discretionary power and make decisions that can greatly affect individuals 
and the community.  Consequently, it is necessary to set higher standards of conduct for them than for 
the other categories of elected office holders.   

Being a Minister of the Crown demands the highest standards of probity, accountability, honesty, 
integrity and diligence in the exercise of their public duties and functions.  They must ensure that their 
conduct does not bring discredit upon the Government or the State. 

In light of that and in light of this Parliament’s interest in knowing what will happen, I ask the minister: first, has 
the Government discussed whether it will be represented; secondly, has it made a decision, even if that decision 
is contingent upon certain eventualities; and, thirdly, has it considered whether to fund a contrary argument 
before the Supreme Court so that the matter can be appropriately dealt with by the court? 

Hon N.D. GRIFFITHS:  I am not aware of the Government dealing with these matters as such.  In terms of the 
processes of government, they will take place.  Hon Peter Foss is well aware of the processes of government.  It 
is reasonable for him to ask me if I am aware, and I have given the answer, but it is another thing entirely to go 
on from there and inquire what may or may not have occurred. 

Hon PETER FOSS:  In view of the fact that Hon Nick Griffiths is representing in this House the minister who 
will make the decision on this Bill, will the minister give an undertaking to ascertain from the minister he is 
representing what the Government’s attitude is to funding a contrary case before the Supreme Court? 

Hon N.D. GRIFFITHS:  I have no difficulty giving such an undertaking.  I will seek to have the Minister for 
Electoral Affairs advise me of the position in that regard. 

Hon PETER FOSS:  Will the minister also give an undertaking to ensure that the answer is a direct answer and 
not a contrived answer?  In other words, an answer that is either yes or no, rather than “I will make my mind up 
later”.  I am not suggesting that he provide an answer he is not prepared to give, but will the minister use his best 
endeavours to ensure that his answer is useful? 

Hon N.D. GRIFFITHS:  Years ago I remember many instances of lines of questioning being ruled out of order 
because they involved a number of considerations.  I am referring to a detective asking a suspect whether 
something was the case and in putting the question asking a number of other questions.  The member wants to 
know whether I will put the matter fairly to the Minister for Electoral Affairs and seek from him an answer to the 
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member’s question, and that is what I will do.  I cannot say what the answer will be.  I cannot say to the member 
that he will find the answer satisfactory.  I can say to the member that I will seek the answer; and I will do so. 

Hon George Cash:  It was your reluctance -  

Hon N.D. GRIFFITHS:  The member should not refer to questions of reluctance.  When the member asks a 
direct question, he gets a direct answer; it is as simple as that.  

Hon PETER FOSS:  Yes, but I am asking the member to use his best endeavours to ensure that the answer he 
obtains is a useful one.  He knows what I mean, because I have had people from the other House provide me 
with answers, as has the minister.  At times I have said that I have received an answer and was not prepared to 
give that answer in this House because the person was regarded as being mealy-mouthed and perhaps a bit less 
than straight.  If the minister can get only a mealy-mouthed and less than straight answer from the Minister for 
Electoral Affairs, that is all he can do.  I am asking him to use his best endeavours to get an answer which will at 
least be a useful rather than a mealy-mouthed and not very straight one. 

Hon N.D. GRIFFITHS:  I will be seeking an answer from the Minister for Electoral Affairs and, in doing so, I 
mean what I say; I will be seeking an answer and not something that the member might describe in another way.  
It is implicit that I do not go through the process in a trite way.  

Clause put and division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  

Noes (13) 

Hon Alan Cadby Hon John Fischer Hon N.F. Moore Hon B.K. Donaldson (Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon M.J. Criddle Hon Barry House Hon W.N. Stretch  
Hon Paddy Embry Hon Robyn McSweeney Hon Derrick Tomlinson  

            

Pairs 

 Hon Ken Travers Hon Frank Hough 
 Hon Kate Doust Hon Ray Halligan 
 Hon G.T. Giffard Hon B.M. Scott 

Clause thus passed. 

Clause 4:  Constitution Acts Amendment Act 1899 amended - 
Hon GEORGE CASH:  The Opposition believes that it is proper for the record to state the proposed sections to 
be repealed and the proposed new words to be inserted into this Act.  Clause 4(2) states - 

Section 5 is amended by deleting “as defined under section 6”. 

Section 5 of the Constitution Acts Amendment Act states - 

The Legislative Council shall consist of 34 elected members who shall be returned and sit for electoral 
regions as defined under section 6.   

We understand the proposed amendment in that regard.  Clause 4 (3) states that section 6 is repealed.  Section 6 
of the Constitution Acts Amendment Act 1899 states -  

(1) The State shall be divided into 6 electoral regions under the Electoral Distribution Act 1947.   

(2) The electoral regions known, respectively, as the North Metropolitan Region and the South 
West Region shall each return 7 members to serve in the Legislative Council.   

(3) The electoral regions known, respectively, as the South Metropolitan Region, the East 
Metropolitan Region, the Agricultural Region and the Mining and Pastoral Region shall each 
return 5 members to serve in Legislative Council.   
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It is proposed that that section shall be repealed.  Clause 4 (4) states -  

Sections 18 and 19 are repealed and the following section is inserted instead -  

Section 18 of the Constitution Acts Amendment Acts states -  

The Legislative Assembly shall consist of -  

(a) 55 members until the dissolution of that House or the expiry thereof by effluxion of time first 
occurring after 31 December 1982; and 

(b) 57 members thereafter. 

It is intended that that section be repealed.  Section 19 of the Act states -  

The State shall be divided into -  

(a) 55 Electoral Districts until the dissolution of the Legislative Assembly or the expiry thereof by 
effluxion of time first occurring after 31 December 1982; and 

(b) 57 Electoral Districts thereafter, under the provisions of the Electoral Distribution Act 1947, 
each returning one member to serve in the Legislative Assembly.  

It is intended that that section also be repealed.  The Government proposes to insert a new section 18, which will 
read -  

Constitution of Legislative Assembly 
The Legislative Assembly shall consist of 57 elected members who shall be returned and sit for 
electoral districts.  

I would like to minister to explain, in as many words as is necessary, the specific intention of this clause, why 
the sections referred to are being repealed, and why the words proposed to be inserted are being inserted.  What 
are the Government’s reasons for making these amendments?   

Hon N.D. GRIFFITHS:  Hon George Cash has set out the detail of the amendments.  When, and if, this clause is 
passed and the Bill becomes law, the Constitution Acts Amendments Act 1899 will refer to the constitutions of 
the Legislative Council and the Legislative Assembly as foreshadowed.  There will be no need for the detail of 
the electoral regions, representation and the matters set out in sections 18 and 19 of the Constitution Acts 
Amendment Act 1899 to be in that Act.  It is intended that the provisions relating to the numbers and the 
representation of electoral regions and districts be dealt with elsewhere.  This is a tidying up measure.   

Hon PETER FOSS:  I am curious to know the definition of an “electoral region” as stated in section 5 of the Act, 
which seems to suggest that we should have 34 individual electorates.  It states -  

The Legislative Council shall consist of 34 elected members who shall be returned and sit for electoral 
regions . . .   

That sounds as though there will be 34 regions.  It is interesting that obviously the draftsperson thought the same 
thing, because the transitional provisions - which apply only until the next general election - define the words 
“elections in districts” and “elections in regions” for the purposes of the transition, but they do not define them 
for the purposes of the Constitution Acts Amendment Act.  I am a bit curious.  Is it intended to have 34 separate 
regions; and, if not, where is that clarified? 

Hon N.D. GRIFFITHS:  If this clause is carried and becomes law, section 5 of the Constitution Acts Amendment 
Act 1899 will state -  

The Legislative Council shall consist of 34 elected members who shall be returned and sit for electoral 
regions.   

Hon Peter Foss:  It does not say how many there will be.   

Hon N.D. GRIFFITHS:  It says 34.   

Hon Peter Foss:  Thirty-four regions. 

Hon N.D. GRIFFITHS:  That is what the section says.   

Hon Peter Foss:  That is what it says.  I agree with you.  

Hon N.D. GRIFFITHS:  The wording of the new section will be -  

The Legislative Council shall consist of 34 elected members who shall be returned and sit for electoral 
regions.  
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Hon PETER FOSS:  We used to have to explain that there were six regions, some of which had seven members 
and some of which had five members.  We have amended that and we are now left with 34 elected members.  It 
is interesting that proposed new section 18 in subclause (4) has almost the same wording, except that it uses the 
word “districts” rather than “regions”.  It states -  

The Legislative Assembly shall consist of 57 elected members who shall be returned and sit for 
electoral districts.  

In new section 18 it will be individual districts.  In section 5 as amended it will be multiple regions.  We used to 
call them provinces, and that meant nothing either.  Nothing in the word “region” indicates how many members 
it will have.  On the face of it, because the wording in new section 18 is the same as the wording in section 5 as 
amended, I thought we would end up with 34 regions.  The Liberal members would probably support the concept 
of 34 individual regions rather than multiple regions, because it is similar to what the Liberal members of the 
committee recommended, so we would be happy with that.  I want to make sure I understand the nature of the 
amendment.  It appears to me that the wording for the Legislative Council is identical to that for the Legislative 
Assembly.  It gives no hint that the regions are anything other than single-member regions, and I cannot see what 
authority there is to treat them other than as single-member regions; or, for that matter, to start to apply Hare-
Clark to the lower House.  It seems to me a bit strange that there is no indication in the Constitution of what a 
region means.  I do not think section 5 as amended is the answer either, because that applies only to the 
transitional period.  It may take us up to the next general election, but I do not think it will take us much further.   

Hon N.D. GRIFFITHS:  The point the member has raised is not dealt with in this legislation.  It will be dealt 
with elsewhere.   

Hon PETER FOSS:  At the moment we have not dealt with it.  Therefore, as far as this legislation is concerned, 
am I correct in saying that we will end up with 34 regions?  

Hon N.D. Griffiths:  I do not understand what you are saying.   

Hon PETER FOSS:  The minister keeps talking about some other legislation that will be introduced.  However, 
we cannot talk about that other legislation, as the minister has reminded us on I do not know how many 
occasions, because that is different legislation.  We as members of this House are being asked to pass this 
legislation, because, as the minister said, it is a good piece of legislation.  What will this piece of legislation do?  
As I read it - I see nothing to make me think otherwise - identical wording has been used for section 5 as 
amended and new section 18: one will divide the lower House into 57 districts, and the other will divide the 
upper House into 34 electoral regions.  We could pass a law that provides for 17 regions or two regions.  We 
could pass anything, but we are passing this law.  What does this law do at this stage?  I do not want to know 
what is in another Bill, and I am surprised that the minister would try to tell me what is in another Bill that will 
come before the Legislative Council.  This Bill divides this House into 34 regions.   

Hon N.D. GRIFFITHS:  I do not agree with that reading.  The wording is -  

The Legislative Council shall consist of 34 elected members who shall be returned and sit for electoral 
regions. 

Hon Peter Foss:  What is an electoral region?   

Hon N.D. GRIFFITHS:  That is not dealt with in this Bill.  I refer the member once again to the second reading 
speech.  I used these words -  

As I have outlined to members, there has been a continual evolution in relation to the electoral 
arrangements for this Parliament.  Those arrangements are gradually being taken out of the Western 
Australian Constitution and the Constitution Acts Amendment Act and are being placed in a single 
piece of legislation dealing with all aspects of the electoral process.   

The member may also recall that in the second reading speech on the Electoral Distribution Repeal Bill I dealt in 
part with the history of that evolution.   

Hon PETER FOSS:  I again ask the minister why the Government has made this amendment in two different 
Bills.  The minister keeps telling us not to worry because another Bill in due course will deal with it, but not 
now.  If the Government had done it in the normal way, there would be one Bill and we would not have these 
stupid bloody exchanges.  The minister knows perfectly well what this says.  The minister cannot talk about 
legislation that will in due course be passed, when we are passing this legislation.  The minister is telling us we 
should not worry because other legislation is coming.  There is no guarantee that legislation will ever be passed.  
The Government is amending the Constitution Acts Amendment Act to remove the definition of a region.  What 
is a region?  The minister does not know.  What does this law do?  The minister knows as well as I do - in fact he 
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started to answer me - that there will be 34 regions.  However, nothing in this Bill gives the slightest hint to what 
a region is.  The only reference in the Bill is to a transitional provision.  If the Government does not pass another 
Bill, it will have nothing.  The problem the Government has is the stupid way in which it is passing the 
legislation.  Any responsible, sensible Government would have passed one Bill that not only took away the old 
system, but also put together the new system.  Why not do it that way?  Why must the Government include this 
other Bill that one moment it refuses to talk about and the next moment is almost like Holy Writ.  The 
Government tells us not to worry because it has another Bill, but we must not talk about the other Bill.  The 
minister should make up his mind.  Is there or is there not another Bill which the Government must pass to make 
sense of this Bill?  The answer is yes, in case the minister has not worked it out.  Is it sensible not to talk about 
it?  The answer is no.  If we waited for the minister to answer those questions we would be waiting a long time.  
Would it have made more sense to put both matters in the same Bill?  The answer is yes.  In the meantime, do 
we have a nonsense of a constitution here?  The answer is yes, because the Government has set up 34 regions.  It 
has used identical wording for regions and districts.  The natural way to work out what that means is to interpret 
them to mean the same thing.  I hope the minister will answer this question: will the minister assure me that he 
has advice that this clause does not make any change to the constitution of the Legislative Council or of the 
Legislative Assembly? 

Hon N.D. GRIFFITHS:  It is inappropriate that I disclose advice given to the Government on these matters.  I do 
not believe Hon Peter Foss ever disclosed the previous Government’s advice.  That is the way things are done 
and he well knows that.  The words mean what they say.  Hon Peter Foss is contriving an argument but the point 
is irrelevant. 

Hon PETER FOSS:  I am asking the question only because section 73(1) of the Constitution states - 

Subject to the succeeding provisions of this section, the Legislature of the Colony shall have full power 
and authority, from time to time, by any Act, to repeal or alter any of the provisions of this Act. 

That refers to the Constitution Act.  Subsection (1) continues - 

Provided always, that it shall not be lawful to present to the Governor for Her Majesty’s assent any Bill 
by which any change in the Constitution of the Legislative Council or of the Legislative Assembly shall 
be effected, unless the second and third readings of such Bill shall have been passed with the 
concurrence of an absolute majority of the whole number of the members for the time being of the 
Legislative Council and the Legislative Assembly respectively. 

I draw attention to standing orders, which deal with Bills that fit within that subsection of the Constitution.  
Members will find that the House is required to set aside a Bill when it fits within that provision and it is not 
passed with an absolute majority.  I am asking the question only because I want the minister’s assurance that this 
Bill does not effect any such change, that the House can lawfully deal with it and that we should not be setting 
aside the Bill, as required by standing orders. 

Hon N.D. GRIFFITHS:  The former Attorney General may be familiar with the Wilsmore case.  The provision 
he referred to applies to the Constitution Act 1889.  The argument he is submitting is not germane to the other 
Act with which we are dealing. 

Hon Peter Foss:  I am asking for your assurance that that is the case and that that is your advice. 

Hon N.D. GRIFFITHS:  I am giving a view and I am sure Hon Peter Foss agrees with that view. 

Hon M.J. CRIDDLE:  When this Bill is finalised there will be 34 members in the upper House.  I heard that there 
would be 36 members.  Where are we going? 

Hon N.D. GRIFFITHS:  The Bill states that there will be 34. 

Hon M.J. CRIDDLE:  Will the minister explain to a simple farmer how we will get through the whole process 
and get 36 members? 

Hon N.D. GRIFFITHS:  I do not believe I am addressing a simple farmer. 

Hon M.J. Criddle:  There might be a lot of simple people in the community who want simple answers. 

Hon N.D. GRIFFITHS:  I am not addressing a simple farmer in this place and I have never come across a simple 
farmer; however, perhaps they do exist.  We are dealing with legislation called the Electoral Distribution Repeal 
Bill 2001.  Other matters will be dealt with in due course if it is the will of the Parliament. 

Hon GEORGE CASH:  I raised earlier with the minister the fact that clause 4(3) of the Electoral Distribution 
Repeal Bill states - 

Section 6 is repealed. 
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That refers to section 6 of the Constitution Acts Amendment Act.  Will the minister explain why section 6 of that 
Act is to be repealed? 

Hon N.D. GRIFFITHS:  I thought I had explained that.  It is not required.  The matters that are sought to be 
taken out of the Constitution Acts Amendment Act, which are the subject of clause 4 of this Bill, in the view of 
the Government, are not required. 

Hon GEORGE CASH:  The minister says that they are not required, but that still does not explain what 
“electoral regions” means.  He seems to be ducking behind the curtain in saying that it is a matter attended to in 
another Bill.  Is the repeal of section 6 of the Constitution Acts Amendment Act contingent on any other 
legislation that may have been through the Parliament, be going through the Parliament or likely to be brought 
into Parliament in due course? 

Hon N.D. GRIFFITHS:  The effect of this clause will be to require the names of the electoral divisions for the 
upper House to be called regions and those of the lower House to be called districts.  The details of the regions 
and how many members a district or region may have can be dealt with elsewhere, from time to time, as 
required. 

Hon GEORGE CASH:  I interpret that to mean that the repeal of section 6 of the Constitution Acts Amendment 
Act is contingent on other legislation and is part of a scheme of arrangement between at least two Bills dealt with 
by the Parliament: the Electoral Distribution Repeal Bill and the Electoral Amendment Bill.  They obviously go 
hand in hand.  It is something that the minister has been attempting to deny for some time.  At last, we know that 
they are very much companion legislation.  They are part of the scheme of arrangement that we have raised on 
numerous occasions.  

Clause put and a division taken with the following result -  

Ayes (14) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  

Noes (13) 

Hon Alan Cadby Hon John Fischer Hon N F Moore Hon B.K. Donaldson (Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon M.J. Criddle Hon Barry House Hon W N Stretch  
Hon Paddy Embry Hon Robyn McSweeney Hon Derrick Tomlinson  

            

Pairs 

 Hon G.T. Giffard Hon Frank Hough 
 Hon Ken Travers Hon Ray Halligan 
 Hon Kate Doust Hon B.M. Scott 

Clause thus passed.  

Clause 5:  Transitional provisions -  
Hon PADDY EMBRY:  Will the minister explain what the case will be in a by-election?  I may have missed it, 
but in my reading of the Bill I do not see where it will cater for a by-election in case a member were to die for 
whatever reason.  

Hon N.D. GRIFFITHS:  The Electoral Act determines the way in which a by-election shall be conducted.  If a 
member of this Chamber were to die, the process of the election would be as set out in the Electoral Act.  The 
relevant regions and divisions would be as set out in this clause.  It makes it clear that if, for example, the 
member for district A were to die, a by-election would take place in the normal way.  

Hon Paddy Embry:  Could that be done under this clause?  

Hon N.D. GRIFFITHS:  That is my understanding.  
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Hon PADDY EMBRY:  Is that the minister’s very strong opinion, or is it open to conjecture?  If this legislation 
were to toss out the security of part of the Electoral Act, I would like some certainty, rather than the minister’s 
opinion, that an unfortunate eventuality would be covered.  

Hon N.D. GRIFFITHS:  There is no difficulty.  It is set out in this clause, and the machinery is set out in the 
Electoral Act.  

Hon GEORGE CASH:  Clause 5 deals with the transitional provisions.  The Committee has already passed 
clause 3, which will repeal the Electoral Distribution Act 1947.  The Electoral Distribution Act sets out various 
matters, which are no longer to be.  Can the minister explain to which Act these transitional provisions will 
attach?  

Hon N.D. GRIFFITHS:  The transitional provisions attach to the Electoral Distribution Repeal Bill 2001, which 
one trusts will become the Electoral Distribution Repeal Act 2001.  They are part of this Bill.  If this Bill 
becomes law, the provisions will operate by virtue of being part of this Bill.  

Hon PETER FOSS:  I understand the clause as it refers to elections of the Legislative Assembly and the 
Legislative Council.  I am now interested in subclause (2)(c).  How do sections 156C and 156D relate to this 
Bill?  This Bill does not contain a clause 156C or 156D.  Does it refer instead to the Electoral Act?  

Hon N.D. GRIFFITHS:  Sections 156C and 156D are sections in the Electoral Act.  The districts and regions 
operate by virtue of this clause.  It is a cross-reference to the Electoral Act, which makes the matter clear.  

Hon PETER FOSS:  Subclause (2)(c) states -  

the representation of electoral districts and electoral regions by members of the Legislative Assembly 
and the Legislative Council elected -  

(i) before the commencement of this Act;   

(ii) at elections referred to in paragraphs (a) and (b); 

or 

The first subparagraph refers to elections held before the commencement of this Bill, and the second refers to 
paragraphs (a) and (b), which in turn refer to elections held after the Bill’s commencement.  It continues -   

(iii) under sections 156C and 156D before the first general election for the Legislative Council held 
after the commencement of this Act.   

Usually, there is a period between the holding of a general election and a member taking his place in the 
Legislative Council.  There have been several occasions when members have retired after the general election, 
but prior to the coming into operation of the new Parliament.  I can think of maybe five people who, during the 
time in which I have been a member, have been appointed under sections 156C and 156D between the date of 
the general election and 22 May.  I can to some extent see how subclause (2)(c) deals with all the possibilities 
until the time of the general election; however, there seems to be a gap in the legislation relating to the time 
following a general election.  We seem to have two problems.  If the Legislative Council sits, such people will 
not be present and therefore not provided for, and if it does not sit, it will not be able to pass legislation to fix the 
problem.  Am I correct in identifying a circumstance that the transitional provisions do not pick up?  

Hon N.D. GRIFFITHS:  It is intended that the current machinery provision will continue to apply.  Insofar as 
there is a problem, it is a problem that has always existed.  I am not conceding that there is a problem, but there 
is no change in the position of someone who is elected to this House between the issue of the writs for an 
election and 22 May. 

Hon PETER FOSS:  Let us go into a bit of detail about how this happens.  Clause 5(1) contains a definition, 
which states -  

“existing electoral distribution” means the division of the State into electoral districts and electoral 
regions for the election of members of the Legislative Assembly and the Legislative Council 
that was in effect immediately before the commencement of this Act. 

How does the Electoral Commissioner find that out?  How does he know what those divisions were?  To what 
document can he refer to ascertain what those divisions are? 

Hon N.D. GRIFFITHS:  The detail has been published.  Those divisions that came into existence are a matter of 
common knowledge under section 3(2) of the Electoral Distribution Act.  That is the way it is.  It should not be 
difficult. 
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Hon PETER FOSS:  My understanding is that the divisions about which we are talking are those that have been 
established under the Electoral Distribution Act 1947; is that correct? 

Hon N.D. GRIFFITHS:  Yes.  I would have thought that is patent.  No doubt the member will carry on with an 
argument that he has put forward on several occasions over the past few weeks.  Just put it down for the record, 
and let us get on with it, because it is irrelevant. 

Hon PETER FOSS:  These are the ones that take place because section 11 of the Electoral Distribution Act 
states -  

On and by virtue of a notice being published in the Gazette under section 3 (2) (f), the division of the 
State by the Commissioners into districts and regions as set out in that notice takes effect and has the 
force of law and applies in respect of . . . unless and until a further division of the State into districts and 
regions takes effect under this section.  

Is that the provision to which the minister is referring?  

Hon N.D. GRIFFITHS:  This clause makes reference to districts and regions in respect of elections in the 
circumstances envisaged in the clause, which was introduced by a previous regime.  That is patently obvious and 
I have made that clear already.  The member is engaged in an interesting little game.  I do not think it will get 
him anywhere, but he can carry on.   

Hon PETER FOSS:  I want to ensure we know the process by which the Government envisages the electoral 
commissioner establishing this.  The electoral commissioner will not have this in his mind, so he will have to 
refer to a piece of paper that will tell him.  The minister has said that the electoral commissioner will look at the 
Government Gazette to establish the provisions as a matter of fact.  I could have published in the Government 
Gazette what I think the electoral divisions should be.  Obviously, the character of what I would have published 
in the Government Gazette would be different from that which other people might have published.  To which 
Government Gazette is the minister referring?  Surely it is not the latest edition, but the one lawfully published 
under the Act.  

Hon N.D. GRIFFITHS:  Yes.  I have made that clear on at least two occasions in the past few minutes.   

Hon PETER FOSS:  Excellent; I am very pleased to hear that.  I was worried that we might have had a problem 
with identifying and verifying the law.  The minister is correct - we would consult the Government Gazette 
published under the previous Act and, to that extent, the provision continues to apply.  

Hon N.D. Griffiths:  That does not follow.   

Hon PETER FOSS:  I think it does, and we can argue about that. 

The minister referred to a problem with subclause (2)(c)(iii).  I do not believe that problem exists.   

Hon N.D. Griffiths:  Nor do I.   

Hon PETER FOSS:  Either paragraph (c) is not necessary, or, if it is, it will go up in a puff of smoke at a general 
election.  Does paragraph (c) simply represent abundant caution?  

Hon N.D. GRIFFITHS:  The Government wishes to ensure that the electoral arrangements are adequate, and this 
is how it proposes to achieve that.  One could mount a case that it is unnecessary, but the Government thinks it is 
appropriate and that is why it has been included in the legislation.   

Hon PETER FOSS:  I also believe it is appropriate, because section 156C refers to filling vacancies rather than 
elections and section 156D also refers to filling vacancies.  I do not think paragraphs (a) and (b) cover that.  They 
do not refer only to elections in districts and elections in regions, and they do not deal with what will happen 
when filling a vacancy.  I agree that it is appropriate to include this provision.  However, I wonder why it will go 
up in a puff of smoke at a general election.  The legislation seems to cater for everything for current members 
and the current Parliament right through to the next new Parliament under the new system, except for people 
who cease to be members between a general election and 22 May. 

Hon N.D. GRIFFITHS:  It is intended to put other arrangements in place.   

Hon Peter Foss:  Another Bill? 

Hon N.D. GRIFFITHS:  It is intended that other arrangements will be put in place. 

Hon Peter Foss:  Statutory arrangements? 

Hon N.D. GRIFFITHS:  I would have thought that other arrangements would be of a statutory nature, but that is 
a matter for the Parliament to decide at the appropriate time. 



Extract from Hansard 
[COUNCIL - Tuesday, 18 December 2001] 

 p7263b-7280a 
Hon Nick Griffiths; Hon Peter Foss; President; Hon George Cash; Hon Paddy Embry; Hon Murray Criddle; Hon 

Norman Moore; Deputy Chairman 

 [19] 

Clause put and a division taken with the following result - 

Ayes (14) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  

Noes (13) 

Hon Alan Cadby Hon John Fischer Hon N.F. Moore Hon B.K. Donaldson (Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon M.J. Criddle Hon Barry House Hon W.N. Stretch  
Hon Paddy Embry Hon Robyn McSweeney Hon Derrick Tomlinson  

            

Pairs 

 Hon Kate Doust Hon Frank Hough 
 Hon G.T. Giffard Hon B.M. Scott 
 Hon Ken Travers Hon Ray Halligan 

Clause thus passed. 

Clauses 6 to 8 put and passed. 
Title - 

Hon PETER FOSS:  I move -   
Page 1, in the Long Title - To insert after “Electoral Distribution Act 1947” - 

in consequence of amendments made to the Electoral Act 1907 

The problem about the title is that it does not tell the truth.  The title quite incorrectly states what this Bill is all 
about.  The Deputy Clerk has raised with me the question of Standing Order No 237(c), which states -  

Where an amendment is made that falls outside the title, the title shall be amended accordingly and 
reported specially to the House. 

It does not say that a member cannot otherwise amend the title; in fact, it is quite the reverse of what the Deputy 
Clerk has said.  Accordingly, we need an amendment to the title that tells us what this is all about.  We are doing 
this because of what we have done with a Bill that has already passed through the House; that is, the Electoral 
Amendment Bill.  We would not be doing all this garbage were it not for the fact that we have amended the 
Electoral Act; in fact, this Bill again amends that Act.  This whole performance is purely to enable the House to 
make changes to the Electoral Act.  If we are to be honest about what we have been doing, the long title should 
show what this Bill is all about.   

Deputy Chairman’s Ruling 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  I rule the amendment out of order under Standing Order No 
237(c).   

Committee Resumed 

Title put and a division taken with the following result - 
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Ayes (14) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Christine Sharp  
Hon Adele Farina Hon Louise Pratt Hon Tom Stephens  

Noes (13) 

Hon Alan Cadby Hon John Fischer Hon N F Moore Hon B.K. Donaldson 
(Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon M.J. Criddle Hon Barry House Hon W N Stretch  
Hon Paddy Embry Hon Robyn McSweeney Hon Derrick Tomlinson  

            

Pairs 

 Hon G.T. Giffard Hon B.M. Scott 
 Hon Kate Doust Hon Ray Halligan 
 Hon Ken Travers Hon Frank Hough 
 

Title thus passed.   
Report 

Bill reported, without amendment, and the report adopted. 

Leave denied to proceed forthwith to the third reading. 
 


